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The SEC’s Marketing Rule – Overview 

• Expanded definition of “advertisement”

o Types of private fund communications in and out of scope

• General prohibitions

• Framework for use of performance advertising

o Gross and net        

o 1-, 5-, and 10-year time period requirements (private funds excluded)

o Related

o Extracted

o Predecessor

o Hypothetical

• Third-party ratings

• Testimonials & Endorsements
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Marketing Rule SEC FAQs and Risk Alerts

• On September 19, 2022, the SEC’s Division of Examinations issued a Risk Alert to investment 
advisers identifying the staff’s initial Marketing Rule exam initiatives and areas of review 

o Written policies and procedures should include objective and testable means reasonably 
designed to prevent violations of the Marketing Rule

o Substantiation requirement, performance advertising requirements, and books and records

• SEC FAQs - last updated January 11, 2023

o Time Period Requirement

o Gross and Net Performance / Extracted Performance

• On June 8, 2023, the SEC’s Division of Examinations issued a Risk Alert to investment advisers 
identifying the staff’s additional areas of focus

o General prohibitions, testimonials and endorsements, third-party ratings, Form ADV

5

https://www.sec.gov/files/exams-risk-alert-marketing-rule.pdf
https://www.sec.gov/files/risk-alert-marketing-rule-announcement-phase-3-060823.pdf


2024 SEC Examination Priorities

• 2024 priorities indicate a continued focus on investment advisers and marketing 
practices, including compliance with Marketing Rule

o Marketing practice assessments for whether advisers, including advisers to private 
funds, have: (1) adopted and implemented reasonably designed written policies and 
procedures to prevent violations of the Advisers Act and the rules thereunder including 
reforms to the Marketing Rule; (2) appropriately disclosed their marketing related 
information on Form ADV; and (3) maintained substantiation of their processes and 
other required books and records. Marketing practice reviews will also assess whether 
disseminated advertisements include any untrue statements of a material fact, are 
materially misleading, or are otherwise deceptive and, as applicable, comply with the 
requirements for performance (including hypothetical and predecessor performance), 
third-party ratings, and testimonials and endorsements.
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Enforcement Actions

• Several enforcement actions have been issued to date under new Marketing Rule 

o No grace period for compliance

• August 21, 2023 – first settled action announced relating to use of hypothetical performance 
metrics in advertisements

• September 11, 2023 – Actions against nine investment advisers resulting from SEC Marketing 
Rule sweep

o All actions involved advertising hypothetical performance to the general public (i.e., 
publicly accessible website)

 Two of the nine also involved alleged books and records violations

o Penalties ranging from $50,000 to $175,000

• SEC Division of Enforcement’s investigation of potential Marketing Rule violations is ongoing

• Focusing on technicalities 
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FINRA – Proposed Rule Exception for Projections
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• Filed with the SEC on November 13

• Permitted to include projections of performance or targeted returns:

o Institutional communications 

o Communications distributed or made available solely to qualified purchasers that that promote or 
recommend a private placement that is sold solely to qualified purchasers 

• Conditions on the member firm:

o Must have written policies and procedures to ensure communication is relevant to the likely financial 
situation and investment objectives of the recipient investor

o Must have a reasonable basis for the criteria used and assumptions made in calculating the projection 
or targeted return, and retain supporting written records

 Proposed Supplemental Material .01 sets forth multiple factors to consider 

o Prominent disclosures of hypothetical nature and no guarantee of achievement 

o Must provide sufficient information to investor to understand calculation and risks



Issues and Questions

• Scope of definition of “advertisement”

• Dividend yields as portfolio characteristics vs. performance advertising 

• Processes for monitoring for disqualified persons functioning as solicitors 

• Calculation of model fees

• Creating (and disclosing) net extracted performance 

• Social Media

• Substantiation

• Books and Records

• Nexus with ESG strategies and related SEC Staff focus

• Intersection of Marketing Rule and new Private Fund Adviser Rules

• Artificial Intelligence and Predictive Data Analytics 
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