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Market Overview



Net Renewable Electricity Capacity Additions by 
Technology, 2017-2024 (IEA)
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Need for Reliability Results in Extensions for 
Conventional Generation
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“The wind energy and solar energy industries are 
writing checks that energy storage is going to cash.”
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Quote from Daniel Finn-Foley, energy storage director at Wood Mackenzie.  
National Renewables Energy Laboratory, “The Potential for Energy Storage to Provide Peaking 
Capacity in California under Increased Penetration of Solar Photovoltaics, March 2018



Growth of Energy Storage 
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Energy Storage Prices are Declining Again
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Battery costs expected to continue their decline  - BloombergNEF projects the price of 
an average battery pack to be around $113/kWh by 2025 and $80/kWh by 2030



Contracting for 
Utility Scale Energy 
Storage



Complexity of Energy Storage 
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Electricity 
in 
(how fast?)

Stored Energy 
(how much 
stored?)
(how much 
lost)?

Electricity out
(how fast?)
(how much 
lost?)
(Dispatchable)

Feedstock 
in

Electricity out 
(may or may 
not be 
dispatchable)

Conventional Generation

Energy Storage

Considerations: 

• Availability 
• Total Storage Capacity
• Output Capacity
• Charging Capacity
• Self-Discharge Rate
• Ramp Rate
• Response Time
• Round-Trip Efficiency
• Operating Limitations



Procurement - Contract Structures

• Engineering, Procurement and Construction Agreement 

– Offtaker owns Project

• Build-Own-Transfer Agreement 

– Developer retains ownership through Substantial Completion (or 
Mechanical Completion) and then transfers Project

• Power Purchase Agreement and Hedges

– Developer retains ownership of Project and sells output to offtaker

• Merchant / Partially Merchant Projects
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Key Trends Across Contracts 

• Execution Risk 

– Supply chain issues, interconnection and pricing made development more difficult for 
developers 

– Requirement for reliability resources made the needs for utilities more acute

• Key Contract Impacts: 

– Increased development security 

– Increased delay damages 

– More scrutiny on milestones

– Termination rights 
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Key Trends Continued

• Conditions Precedent

– Interconnection related delays 

– Other development milestones 

• Changes in Law 

– Compliance Expenditure Cap 

• Capacity Buydowns
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Build-Own-Transfer of Build-Transfer Agreements 

• Opportunity for Utility Rate Base

• Impact of IRA 

– Pricing Split 

– Responsibilities post-Closing 

– Security for Obligations

– Other IRA related provisions 

• Long-Term Services Agreement

– Performance Guaranties 
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PPAs and Hedges

• Majority of Contracting Activity

• Tolling Arrangements

– Performance Guaranties

• Capacity Only Contracts 

– Partially merchant 

• Hedges / Financial Contracts 

– Revenue Put Option / Swap

– Performance Risks 

– Basis Risk

• Hybrid Projects
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Negotiating Storage 
Equipment Supply 
Agreements



Options for Structuring Storage System Procurements

• Individual Purchase Agreements
– Agreement between Supplier and Buyer for storage system for an individual project.

• Master Supply Agreements
– Framework agreement setting forth master terms and conditions that will be applicable to 

purchase orders entered into pursuant to that agreement (but Seller may be under no 
obligation to accept a future PO and key terms such as price and delivery dates can be 
subject to negotiation in connection with individual POs).

• Capacity Reservation Agreements
– May contain master terms and conditions, similar to an MSA, but will also guarantee 

availability within the Supplier’s pipeline for a specified period of time, which Buyer will pay 
for, even if a PO is ultimately not executed.

• Long-Term Services Agreements
– Can be entered into with a supply agreement.  Will govern Supplier’s long-term O&M 

obligations and contain guarantees for performance of the storage system.
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Key Commercial Terms

• Price

– Pass-through charges for risks related to commodity costs, tariff/trade issues, delivery 
costs

• Scope of Work/Services

– Design requirements and/or commissioning, or simply deliver to site?

• Delivery Requirements 

– Buyer ability to shift date/location

• Performance Guarantees

– Scope, ability to buy-down

• Warranty Terms

– Scope, length
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Key Contract Terms in Procurement Agreements

• Purchase Orders under MSAs and Capacity Reservation Agreements

– Supplier ability to reject or renegotiate commercial terms upon issuance of a PO.

• Payment Terms

– Allocation of payments between execution of an agreement or PO and commissioning.  
Typical milestones include:

– Execution of Agreement/PO

– Issuance of NTP

– Delivery of Engineering/Design Deliverables

– Factory Acceptance Testing

– Delivery

– Substantial Completion/Commissioning
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Key Contract Terms in Procurement Agreements 
(Cont’d)

• Completion Stages

– Partial Completion/Delivery

– Delay Liquidated Damages

– Substantial Completion, which will typically include commissioning and demonstration 
that the storage system meets specified performance requirements.  A point of 
contention may be the requirement that the parties have entered into an LTSA as a 
condition of achieving Substantial Completion.

– Performance Guarantees and Payment of Performance Liquidated Damages

– E.g.: Availability, Power Capacity, Energy Capacity, Charge Time, Round-Trip 
Efficiency, Auxiliary Load, Self-Discharge Rate, Standby Self-Discharge Rate 

• Liquidated Damages Cap
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Key Contract Terms in Procurement Agreements 
(Cont’d)

• Transfer of Title – incorporation into the project vs. payment.

• Intellectual Property – extent that Buyer will be able to sub-license/utilize 
Supplier’s IP.

• Excused Performance

– Change in Law

– Force Majeure

– Definition

– Foreseeability as of the Effective Date

– Notice Requirements
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Key Contract Terms in Procurement Agreements 
(Cont’d)

• Warranty Terms

– Defects

– Serial Defects

– Term

• Limitation of Liability

• Termination Rights and Fees

– Buyer offramps / CPs

– Termination for Uncured Default

– Termination for Convenience
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Key Contract Terms in Procurement Agreements 
(Cont’d) 

• Performance Assurance

• Incentives (e.g., compliance with Prevailing Wage and Apprenticeship 
Requirements; satisfaction of domestic content requirements)
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Key Contract Terms in LTSAs

• Term

• Scope of “Covered Services” vs. “Additional Services”

– Will augmentation be required?

• Payment Terms

– Typically agreed upon fixed fee for Covered Services, with Additional Services billed as 
agreed to by the parties, or on a T&M basis plus agreed upon percentage for overhead 
and profit.

• Owner Obligations

• Warranty Obligations and Performance Guarantees
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Key Contract Terms in LTSAs (cont’d)

• Limitation of Liability 

• Termination Rights

• Incentives
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Inflation Reduction 
Act Updates



Certain IRA Guidance

• ITC

– Proposed Regulations – REG-132569-17 (Nov. 22, 2023)

• Prevailing Wage and Apprenticeship

– IRS Notice 2022-61 (Nov. 30, 2022)

– Proposed Regulations – REG-100908-23 (Aug. 29, 2023) 

• Domestic Content

– IRS Notice 2023-38 (May 12, 2023)

• Energy Community

– IRS Notice 2023-29 (Apr. 4, 2023), as clarified and updated by IRS Notice 2023-45 (June 15, 2023)

• Credit Transferability / Direct Payment

– Temporary and Proposed Regulations – REG-101610-23 (June 21, 2023)

• Still awaiting guidance under the Section 45X advanced manufacturing credit
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ITC Proposed Regulations

• Retains expansive statutory definition of qualifying “energy storage technology”

– Provides non-exclusive list of technology-specific examples for eligible electrical, thermal 
and hydrogen energy storage systems 

• Confirms ITC eligibility for project co-located with PTC-generating energy 
production facility

– ITC on shared facilities (power conditioning and transfer equipment)

• ITC on “qualified interconnection property”

• ITC recapture for prevailing wage non-compliance during 5-year ITC recapture 
period
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Prevailing Wage and Apprenticeship (PWA) Guidance

• IRS Notice 2022-61 – PWA does not apply for facilities/projects that “begin 
construction” before January 29, 2023

• PWA Proposed Regulations:

– Continues to rely heavily on Davis-Bacon Act standards

– Confirms that PWA compliance issues may be cured upon audit in later years (provides 
for 180-day period for cure following IRS determination of failure)

– Adds certain de minimis compliance exceptions to avoid imposition of IRS cure penalty 
(e.g., correction before filing of relevant return & underpayment by not more than 
2.5%) 

– Businesses may avoid IRS cure penalty if there is a Qualified Project Labor Agreements 
(“QPLA”) for the applicable project.
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PWA Guidance

• PWA Proposed Regulations (continued)

– PWA Regulations require much more expansive substantiation and recordkeeping 
requirements as compared to Notice 2022-61. Must include, at a minimum, payroll 
records for each laborer and mechanic (including each qualified apprentice) employed 
by the taxpayer, contractor or subcontractor in the construction, alteration or repair of a 
qualified facility. Additional examples provided of documentation that “may” be included 
among records sufficient to demonstrate compliance.

– For transferred credits, IRS cure penalty obligation for failure of the PWA Requirements 
applies to transferor (notwithstanding that recapture risk and excessive credit transfer 
penalty rests with buyer). This means transferee’s credit amount may be contingent on 
a transferor’s cure through penalty payments. 
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Domestic Content Guidance – IRS Notice 2023-38 

– Establishes relatively high bar for satisfying domestic content standard

– Contains safe harbor list categorizing (as either “manufactured” or “steel or iron”) 
certain common components and equipment included in battery energy storage 
technologies (among others).

– Manufactured product percentage calculation based on manufacturer’s own costs

– Includes recordkeeping and certification requirements
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Applicable Project Component Category Manufactured Product Components

Steel or iron rebar in foundation (e.g., 
concrete pad)

Steel/Iron

Battery Pack Manufactured Product cells, packaging, thermal management 
system, and battery management system

Battery Container/Housing Manufactured Product

Inverter Manufactured Product



Energy Community Guidance – IRS Notices 2023-29 
2023-45

• Post-2022 “begin construction” qualification

• Safe harbor list for brownfield sites.

• Published lists and maps for qualifying Coal Closure Category and Statistical Area 
Category locations.
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Transferability Guidance 

• Proposed and Temporary Regulations issued June 14, 2023 (collectively, the 
“Transferability Guidance”)

– Each item of credit-generating property must be separately registered and subject to a 
separate transfer election

– Payment must generally be made in taxable year that credit is produced (prior to filing 
relevant return) – can not pre-pay

– Buyer does not recognize taxable income if it buys the credit at a discount 

– Passive activity loss and credit limitation rules do not limit amount of credit that may be sold, 
but do limit amount of purchased credit that may be used by buyer.  

– Regulations confirm that project-level recapture event is imposed on buyer. 

– Additional 20% penalty on credit buyer for “excessive credit transfers.” Reasonable cause 
defense based on “facts-and-circumstances” that depends on amount of diligence performed.

– Flexibility afforded to partnerships/partners in transfer of credits

– Establishes pre-filing process requiring entities to register with the IRS to obtain a registration 
number prior to transferring credits.
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